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Kate McMahon is Partner in the OSHA/WorkplaceSafetyPractice
Groupat ConnMaciel Carey, whereshefocusesher practicein the
areasof OSHAandenvironmentallaw:

ǐRepresents industry stakeholders in all aspects of OSHA  
chemical and other rulemakings ςpre-rule RFIs; OIRA; notice &  
comment; hearings; post-rule litigation

ǐDefends her clients in state and federal administrative and  
federal court litigation related to OSHA citations and EPA NOVs  
alleging violations of the Occupational Safety and Health Act  
and/or environmentalstatutes.

ǐProvides regulatory compliance counselling as well as assists  
her clients in the development of best practices and health and  
safety management tools to protect her ŎƭƛŜƴǘǎΩworkforces
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×OSHA Ranking of Workplace Risk and Infection Control

×Exposure Control and Response (Requirements and 
Best Practices)

×COVID-19 Workplace Cases

Ç Leaving the Workplace

Ç Reentering the Workplace

×OSHA Recordkeeping and
Reporting of COVID-19 cases

×OSHA Enforcement Updates

Agenda
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OSHA/CDC Risk Exposure  
Workplace Categories 
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ÅIssued official guidance on preparing workplaces
for COVID-19 on March 9, 2020 

Å[ŀǊƎŜƭȅ Ŧƻƭƭƻǿǎ /5/Ωǎ  ƎǳƛŘŀƴŎŜ 

ÅDivides jobs into risk exposure levels

ÅProvides steps employers can take
ǘƻ ǊŜŘǳŎŜ ǿƻǊƪŜǊǎΩ Ǌƛǎƪ ƻŦ ŜȄǇƻǎǳǊŜ

ÅSpecifies what employers should
do to protect workers based on
the exposure level of their job

OSHA Guidance  
Risk Exposures for COVID-19
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Very high
ïHealthcare / lab workers performing 

aerosol-generating procedures or 
handling specimens from 
known/suspected COVID-19 patients

ïMorgue workers performing 
autopsies on bodies of known/ 
suspected COVID-19 patients

High
ïHealthcare, support, and medical 

transport exposed to 
known/suspected COVID-19 patients

ïMortuary workers involved in 
preparing bodiesof known/ 
suspected COVID-19 patients

Industry/Job Tasks by Risk Exposure Level
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Medium
ï Those that require frequent and/or 

close contact (w/in 6 ft.) of people 
who may be infected w/ COVID-19 
patients, but who are not known or 
suspected COVID-19 patients 

ï Where there is on-going 
community transmission, workers 
in this category may have contact 
w/ the general public

Lower

ï No required contact w/ people 
known/suspected of being infected 
w/ COVID-19, nor frequent close 
contact (w/in 6 ft.) of general public 
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Exposure Response and Control
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ÅEngineering controls (e.g., high-efficiency air filters, 
increasing ventilation rates, installing physical barriers such 
as sneeze guards, etc.)

ÅAdmin. controls (e.g., require sick workers to stay home, 
virtual meetings, implement telework if feasible, job 
rotations/staggered shifts, etc.)

ÅSafe work practices(procedures to reduce duration, 
frequency, or intensity of exposures; e.g., requiring 
regular hand washing)

ÅPersonal Protective Equipment(e.g., face shields, 
respiratory protection, gloves, gowns, etc.)

Protective Measures to Consider
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ÅImplement COVID-19 Exposure Control Plan / Response Plan

ÅImplement engineering and administrative controls

ÅPhysical changes and policies to maximize social distancing

ÅSignage/communication for employees/guests re:hygiene practices

ÅID and require sick employees/guests to stay out of the workplace

ÅTemp. PPE Hazard Assessment (consider gloves, gowns, respirators)

ÅLimit workforce / staggered and rotating shifts

ÅProvide adequate supply alcohol-based hand
sanitizer, cleaning supplies, and hand soap

ÅEnhance workplace housekeeping program

Å5ƛǎŎƻǳǊŀƎŜ ǳǎŜ ƻŦ ƻǘƘŜǊ ǿƻǊƪŜǊǎΩ ǇƘƻƴŜǎΣ
desks, offices, tools and equipment

Protections to Consider 
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ÅOverall plan to address a significant hazard (like your 
Lockout/Tagout Program or Haz/Com Program)

ÅShould be tailored to your specific site

ÅOSHA asks for and likes them & many states are 
even requiring them (although no firm requirement 
from MD, DC, or VA)

ÅEffective communication tool so your employees 
know you care

Written Exposure Control Plan
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ÅSignage and communication

ÅHall monitors

ÅModify/move workstations 

ÅStagger shifts/breaks/meals

ÅReconfigure breakrooms/add new areas

ÅOne-way halls/pathways

ÅWhat about maintenance department?

Social Distancing
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Å If employers are planning to do any diagnostic testing on 
workers, they must follow CDC guidance and regulatory 
requirements including:

ï Testing must be job related and consistent w/ 
business necessity

ïMay require a qualified health care worker to 
conduct the tests

ï Employer must ensure that the tests are 
accurate and reliable

ïEmployers should still require that employees observe 
infection control practices

ïEmployers who are testing and recording must keep the 
records for one year and maintain confidentiality

Health Screening Procedures
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ÅEmployers must:

ïConduct testing in a non-discriminatory manner

ïMaintain the confidentiality of test results

ïDetermine whether time related to testing is compensable 
under federal and state wage and hour laws

ïHave protocols in place for 
employees who refuse testing

ïUse consent/acknowledgement forms

ïEstablish protocols for notifying 
employees of results

Health Screening Procedures
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ÅEmployers can require employees to participate in 
testing even if they do not exhibit symptoms

ÅBeware of false of negatives

ÅNegative test also does not mean
employee will not be infected
later, so keep following guidance
from public health authorities

ÅBREAKING - EEOC Guidance this
week ςEmployers may NOT require an anti-body
test as a return-to-work condition

COVID-19 Testing
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ÅEnhanced daily cleaning
ïFocus on high touch point areas

ïCommon areas (tasting room, breakrooms, restrooms)

ïShared equipment (PITs, LOTO locks, taps, tanks, kettles, vessels, etc.)

ÅRegular deep cleaning
ïWeekly or bi-weekly

ïIn response to confirmed case

ïThird party professional service

ÅDevelop checklist and maintain logs

ÅCheck state & local guidance re: disinfecting & cleaning 

Sanitizing & Disinfecting
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ÅFace covering (cloth mask/bandanas) ςnot considered PPE and 
employer technically does not have to pay for them under 1910.132

ÅSurgical/dental mask ςnot PPE if being used onlyas source control 
(i.e. not to protect workers against splashes and sprays) 

ÅHowever, OSHA has expressed that Sec. 5(a)(1) of the OSH Act may 
require employers to provide and pay for such masks, as they are 
intended as a feasible means of
abatement in a control plan

ÅSo, we recommend employers
provide and pay for masks

OSHA Face Covering, 
Mask, and Respirator Guidance
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ÅEmployers should require use of face covering in the workplace

ÅNeither OSHA nor CDC recommend or 
require employees in medium- or  
low risk workplaces wear respirators

ÅLoose-fitting masks w/ no filtering medium (e.g., cloth masks or 
other face coverings) are not respirators and also not PPE

ÅEmployee who declines to wear it w/out medical or other protected 
reason should not be permitted to work and may be disciplined

ÅEmployees may be permitted to use their own face covering

Face Coverings & Masks
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ÅWhat if an employer has distributed face coverings, but an 
employee fails to bring their face covering to work?

ïBecause face coverings are considered protective equipment, 
the employee should not be permitted to work on-site until 
s/he is able to obtain a face covering

ÅWhat if employees want to use their own face coverings?

ïaǳǎǘ ƳŀƪŜ ǎǳǊŜ ǘƘŜ ŎƻǾŜǊƛƴƎǎ ƳŜŜǘ ǘƘŜ /5/Ωǎ 
requirementsand that they clean them correctly

ïEmployers should provide employees a reimbursement or 
subsidy for material and cleaning costs

ïMust be work appropriate and cannot feature offensive 
images or content
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Requiring Employees to Wear Masks
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ÅWhat if an employee declines to wear a face covering for 
non-medical reasons?

ïEmployee objections should be evaluated in light of all of the 

relevant circumstances such as: 

ÅReligious grounds with pre-existing dress requirements

ïThe employer should engage in the interactive process 

required by Title VII and similar state and local 

provisions 

ÅBias concerns where people of color are wrongly suspected 

of criminal intent and activity

ïEmployers should source face covering that more 

clearly look like protective masks and post notices 

about the face coverings requirement
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ÅMany employees are bringing their own personal masks into the workplace ς

many of which are considered respirators under 1910.134, such as N95 masks

ï If respirators are required in the workplace, an employer will have significant 
additional regulatory obligations, including fit tests, medical evaluations, 

training, and the development of a written respiratory protection program

ï If respiratory protection is not otherwise required for work tasks, employers 
should not require such use for COVID-19 reasons, unless you are prepared 

ïEmployers should, however, allow employees to voluntarily wear N95 
facemasks or similar filtering facemasks.  The only regulatory burden that 
the employer faces by allowing employees to voluntarily use N95 or similar 

filtering facemasks is to provide the employee Appendix D of 1910.134

Filtering Facemasks 
and Respirators
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Responding to COVID-19 Cases 
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Å Immediately isolate the employee, remove him/her from the 
workplace, and direct the employee to self-quarantine

ÅStart contact tracing to identify any other employees or visitors who 
had close contact w/ the infected employee

ÅNotify those who may had had potential close contact with the 
COVID-19 infected individual, maintaining confidentiality

Å¢ƘƻǎŜ ǿκ ŎƭƻǎŜ ŎƻƴǘŀŎǘ όǿκƛƴ сΩ ŦƻǊ ƳƻǊŜ ǘƘŀƴ ŀ ŦŜǿ ƳƛƴΦύΣ ǎƘƻǳƭŘ ōŜ 
isolated, removed, and directed to self-quarantine

Å Those w/ minimal contact and no symptoms may remain at work w/ 
preventive actions (hygiene, masks, monitoring for symptoms)

ÅConduct deep cleaning and disinfecting of any area(s) where the 
employee worked or contacted (using EPA-approved chemicals)

Responding to Confirmed Cases
Contact Trace & Clean
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An employee who had symptomscan return to work under either a 
symptom-based strategy or test-based strategy.

ÅSymptom-based strategy: at least 3 days since recovery (resolution of fever 
w/out use of fever-reducing medications and improvement in respiratory 
symptoms); and at least 10 days since symptoms 1st appeared

ÅTest-based strategy: resolution of symptoms AND negative results of an 
Authorized COVID-19 molecular assay test from at least 2 consecutive 
respiratory specimens collected 24+ hours apart

An employee who did not have symptomscan return to work under 
either time-based strategy or a test-based strategy.

ÅTime-based strategy: 10 days since 1st positive COVID-19 diagnostic test

ÅTest-based strategy: negative results of COVID-19 molecular assay test from 
at least 2 consecutive respiratory specimens collected 24+ hours apart

Returning COVID+ Employees to Work
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OSHA Log Recording and
Reporting COVID-19 Cases 
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Å!ƭǘƘƻǳƎƘ h{I!Ωǎ ǊŜŎƻǊŘƪŜŜǇƛƴƎ ǊǳƭŜ ŜȄŜƳǇǘǎ ŎƻƭŘκŦƭǳΣ h{I! 
has explicitly stated that COVID-19 can be a recordable illness

ÅEmployers only have to record
a COVID-19 case if:

ïIt is a confirmed caseof COVID-19
(at least 1 respiratory specimen that
tested positive for SARS-CoV-2 virus)

ïIt results in 1 or more general
recording criteria (treatment
beyond 1st aid; days away; etc.)

ïIt is determined to bework-related as defined by 1904.5

FAQ: Is a confirmed COVID-19 diagnosis of one
of my employees recordableon my 300 Log?

© 2020 CONN MACIELCAREYLLP      ALL RIGHTS RESERVED ATTORNEYADVERTISING WWW.CONNMACIEL.COM

25



ÅHealthcare, emergency responders, and correctional facilities 
must follow typical work-relatedness analysis (i.e., assess on a 
case-by-case basis whether it is more likely than not that an 
exposure in the workplace caused the illness)

ÅOther employers, need not even assess work-relatedness unless:

1. There is objective evidence of work-
relatedness (e.g., a cluster among
those who work closely together
w no other explanation); and

2. Evidence is reasonably available
to the employer (e.g., info given
by employees, or employer
learns of it in the ordinary course)

Work-Relatedness Guidance (April 10)

26

© 2020 CONN MACIELCAREYLLP      ALL RIGHTS RESERVED ATTORNEYADVERTISING WWW.CONNMACIEL.COM



ÅALL EMPLOYERS must undertake a case-by-case work-relatedness 
analysis of whether it is more likely than not that an exposure in the 
workplace caused the illness

Å9ƳǇƭƻȅŜǊǎ ŀǊŜ άƴƻǘ ŜȄǇŜŎǘŜŘ ǘƻ ǳƴŘŜǊǘŀƪŜ ŜȄǘŜƴǎƛǾŜ ƳŜŘƛŎŀƭ 
ƛƴǉǳƛǊƛŜǎΣ ƎƛǾŜƴ ŜƳǇƭƻȅŜŜ ǇǊƛǾŀŎȅ ŎƻƴŎŜǊƴǎΦέ Lǘ ǿƛƭƭ ōŜ ǎǳŦŦƛŎƛŜƴǘ ƛƴ 
most cases for employers to:

ïAsk the employee how he believes he
contracted the COVID-19 illness

ïDiscuss w/ the employee his work and
out-of-work activities that may have
led to the COVID-19 illness; and

ïwŜǾƛŜǿ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ǿƻǊƪ
environment for potential exposures

Work-Relatedness Guidance (May 19)
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ÅOSHA also L5ΩŘtypes of evidence that weighs in favor of work-
relatedness; i.e., COVID-мф ƛƭƭƴŜǎǎŜǎ άŀǊŜ ƭƛƪŜƭȅ ǿƻǊƪ-ǊŜƭŀǘŜŘέ ƛŦΥ

ï Several cases among workers w/ close contact, and no alternative explanation

ï Illness contracted shortly after lengthy, close exposure to another confirmed 

case, and no alternative explanation

ï Job duties include frequent, close exposure to the general public in an area 

w/ ongoing community transmission, and no alternative explanation

ÅOSHA also L5ΩŘevidence that a COVID-19 case likely is NOT work-related:

ï Only 1 worker in a general vicinity in the workplace contracts COVID-19

ï Job duties do not include frequent contact w/ general public

ï Outside the workplace, the infected employee associated closely and 

frequently w/ a non-coworker who has COVID-19

Work-Relatedness Guidance (May 19)
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ÅSame analysis for work-relatedness applies

ÅReporting only required where there is a death or in-
patient hospitalization

ÅHospitalization is reportable only if the employee is formally 
admitted to the in-patient service of the hospital for 
treatment w/in 24 hours of the work-related exposure
that caused the illness (extremely unlikely)

ÅFatality is reportable only if it occurs w/in 30 days of the 
work-related exposure (possible)

FAQ: Same question, but reporting to OSHA?
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